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RECEIVED 

JUL 0UQ03 
OFFICE OF PETITIONS 



IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In re application of: 
RICHARD C. ADAMS et al 



Examiner: XXXX 
Group Art Unit: XXXX 



Serial No.: 09/295,958 
Filed: 21 April 1999 

For: DEVICE FOR SIMULTANEOUS TRANSMISSION OF TWO SIGNALS WITH 
IDENTICAL FREQUENCIES 



This is a request to revive Applicants' patent application under 37 CFR 1.137(b) on 
grounds that the application was abandoned unintentionally. These grounds are provided herein. 

The crux of this petition pertains to three crucial events that set this case on a road to an 
unavoidable/unintentional abandonment. The first of these, described and evidenced below in 
greater detail, was Applicants failure in receiving a Notice of Missing Parts, requesting a missing 
declaration of Co-Inventor Mr. Barry Hunt. A notice of Abandonment was sent to Applicants 
almost one year to the day after the initial filing of the case. As a result of this abandonment, 
Applicants timely submitted a Petition to Set Aside Abandonment on the basis of 37 CFR 
1.137(a). 

The second event involves this aforesaid Petition to Set Aside Abandonment on the basis 
of 37 CFR 1 . 1 37(a). This petition was timely sent to the U.S. Patent and Trademark Office, 
however due to reasons unknown and contrary to Applicants' usual and customary procedures, 
file\patents\pal.pat\nc\79628\79628pet2.wpd 1 



PETITION UNDER 37 CFR 1.137(B) (cont.) 
(GROUNDS JUSTIFYING SETTING ASIDE ABANDONMENT) 



Honorable Commissioner of Patent and Trademarks 
Washington, D.C. 20231 
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the corresponding certificates of mailing were not signed on the Petition. 

The third and final event impacting the abandonment of this case was the inaccurate 
designation within Applicants' docket system that the case was a willful abandonment by the 
Applicants versus an abandonment by the U.S. Patent and Trademark Office. 

Addressing the first of these events in greater detail, Applicants filed the subject case on 
21 April 1999. On 26 April 2000, practically one year later, a Notice of Abandonment was 
received at the office of Applicants' legal representative. The notice indicated that a missing 
inventor declaration had never been received by the U.S. Patent and Trademark Office. 
Applicants then timely filed a Petition for Revival of an Application Abandoned Unavoidably 
under 37 CFR 1 . 1 37(a) asserting that a Notice to File Missing Parts had never been received by 
them. Applicants records show this petition, dated 4 May 2000, was forwarded to the U.S. 
Patent and Trademark Office on 8 May 2000. A complete copy of this previously submitted 
Petition is provided herein as Exhibit F. 

The second event of significance to the abandonment of this case was that the above- 
identified 37 CFR 1.137(a) petition, and accompanying documents, were not sent with completed 
certificates of mailing. A Ms. Ruth Swisher, now retired from the patent profession, was tasked 
with transmitting the documents. For reasons unknown, Ms. Swisher failed to follow the 
customary, usual and expected process of filling out the desired certificates of mailing. In 
Applicants' attorney's 13 years of experience with Ms. Swisher, this is the one and only instance 
he knows of where Ms. Swisher failed to carry out this duty. 

Because of Ms. Swisher's retirement and because of a new generation of office assistants 
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now in place at Applicants' attorney's office, evidence concerning the office procedures at the 
time and evidence of training pertaining to the mailings are now difficult to obtain. As a result, 
an effort under 37 CFR 1.137(b) rather than 37 CFR 1.137(a) is being tendered here. An 
examination of the case file in Applicants' possession does reveal only a copy of the sent 
document versus an original. This is further indicia that the 37CFR 1 . 1 37(a) petition had been 
sent, albeit without completed certificates of mailing. Exhibit G is a declaration of Ms. Jane 
Nunez, Patent Clerk, who states that she has made an examination of the case file and has reason 
to believe that the 37 CFR 1 .137(a) petition had been sent. Accompanying this Declaration is 
Exhibit H which is a copy of the Applicants' case file jacket wherein it is inscribed that the 37 
CFR 1.137(a) Petition had been sent. 

Applicants believe that the previously submitted Petition under 37 CFR 1.137(a), Exhibit 
F, is persuasive in showing that no Notice of Missing Parts had ever been received by Applicants 
(or their legal representative). This previously provided Petition includes the missing response 
required, i.e. the declaration of Co-Inventor Mr. Barry Hunt. 

The third and final event impacting Serial No. 09/295,958 is the lapse of time that 
transpired between the filing of the Petition of Revival under 37 CFR 1.137(a) and this presently 
filed petition. 

On or about the second week of May, 2003, co-inventor Mr. Richard Adams approached 
his attorney Mr. Peter Lipovsky and made an inquiry regarding the subject application. Mr. 
Adams has a number of cases on file at the Applicants' attorney's office. A computer search was 
performed using the inventors' names as search terms. 
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Their common application, and the application that is the subject of the instant petition, 

was indicated in this data bank as an abandoned case. In the declaration (Exhibit G) 
accompanying this petition, Ms. Jane Nunez of Mr. Lipovsky' s legal office states that she was 
the person who performed the referenced search for Mr. Lipovsky and that the result of this 
search was the discovery that the instant case was indicated as abandoned. A review of the case 
file by Ms. Nunez has resulted in her declaration that there is no written authorization from Mr. 
Lipovsky or any other authorized practitioner to abandon the case. As Ms. Nunez indicates, such 
a written authorization is the customary and usual procedure that is followed before a case will 
be allowed to be designated as abandoned on an attorney's docket. 

Because of the assumed attorney permitted abandonment of the case, the case was then 
removed from Mr. Lipovsky's docket. Because of this improper designation, there was no 
incentive to check on the case until the recent inventor inquiry. 

Because of the weight of evidence presented in their favor, Applicants request that their 
petition to revive their application on the basis of an unintentional delay be granted. 



16 June 2003 

Legal Counsel for Patents 20012 
Attention: Mr. Peter A. Lipovsky 
SPAWARSYSCEN, SAN DIEGO 
53510 Silvergate Ave Rm 103B 
San Diego, CA 92152-5765 
(619) 553-3824 

file\patents\pal.pat\nc\79628\79628pet2.wpd 4 



Respectfully submitted, 




Peter A. Lipovsky 
Attorney for Petitioners 
Registration Number 32580 
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